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CONDITIONS IN CONTRACTS. 



Conditions in contracts may be divided into express conditions and 
implied conditions, i. e., a covenant or promise may be conditional, either 
expressly or by implication or construction.* 

FIRST. 

IMPLIED CONDITIONS. 

In every purely bilateral contract (i. e., in every contract which is 
wholly executory on both sides), as all the covenants or promises on the 
one side are collectively the equivalent for all the covenants or promises 
on the other side collectively, the covenants or promises on each side are 
prima facie subject to the implied condition that the covenants or 
promises on the other side be performed at the same time. In other 
words, the two sides of every purely bilateral contract, being the equiva- 
lent for each other, constitute prima facie mutual and concurrent 
conditions. 

(1) For the distinction between construction and interpretation, see 
Lieber, Legal and Political Hermeneutics, Cap. 1, $ 8; Cap. 3, J 2; Caps. 4 
and 5. 



2 

But as this rule is very general, and, like all other rules of con- 
struction, only holds prima facia, in applying it the following distinctions 
must be borne in mind: 

1. It makes no difference in the application of the" rule whether the con- 
tract is under seal or not under seal; nor is.it any objection that the 
consideration of the promise on each side is the promise, and not the 
performance, on the other side, for mutual promises are always the 
consideration of each other in bilateral contracts not under seal. 



2. The notion which prevailed at one time, that a covenant or promise is 
independent whenever the promisor or covenantor has a remedy by 
action to recover payment for his covenant or promise, is repugnant 
to the rule in question, and wholly erroneous. 



3. If the covenant or promise on the one side is to do specific acts which 
require time for their performance, while the covenant or promise on 
the other side is simply to pay money, the specific acts must prima 
facie be fully performed before the money is payable. In other 
words, the two sides of the contract do not in that case constitute 
mutual and concurrent conditions, but one side is subject to a con- 
dition precedent, while the other side is absolute and unconditional.' 
The most common instances of contracts of this description are 
ordinary contracts for service, building contracts, and charter parties, 
while the most common instances of contracts to which the general rule 
applies, i. e., where the two sides of the contract constitute mutual and 
concurrent conditions, are contracts for the sale of real and personal 
property. 



4. When, by the express terms of the contract, one side is to be performed 
before the other, the side which is to be performed first is independent 
and absolute, while the other side is subject to condition precedent. 



If the covenant or promise on the one side is to do specific acts which 
require time for their performance, while the covenant or promise on 
the other side is simply to pay money, and the time for the payment 
of the money is fixed, while the time for performance on the other side 
is left indefinite, and may be either before or after the money becomes 
payable, or partly before and partly afterwards, according to circum- 
stances, — both sides of the contract will be deemed independent and 
absolute. 



6. But when, in an agreement for the sale of real estate, a day is fixed 
for the payment of the money, and nothing is said as to the time of 
delivering the deed, the deed will be deliverable by implication when 
the money is payable; and the effect will be the same as if the same 
day had been expressly fixed for the payment of the money and the 
delivery of the deed, and the two sides of the contract will be mutual 
and concurrent conditions. 



7. When the covenant or promise on the one side is negative, and is to 
refrain from doing something perpetually while the covenant or 
promise on the other side is to pay money at a day named, as it is 
impossible that the former should be fully performed before the 
money is payable, both sides of the contract will be deemed indepen- 
dent and absolute. 



8. When each side of a bilateral contract is put into a separate instru- 
ment, each being complete in itself, and neither making any reference 
to the other, each side will be independent and absolute. In fact, 
there are in that case two separate and distinct contracts, and it is 
erroneous to say that the two instruments constitute one bilateral 
contract; and it seems that parol evidence is not admissible to con- 
nect them together. 



9. When the covenant or promise on the one side is to pay a fixed sum of 
money or do some other act, and on the other side to guarantee a 
debt or insure against some risk or contingency, both sides of the 
contract will be independent and absolute; for although the covenant 
or promise on the one side is the equivalent of the covenant' or 
promise on the other side, yet there is no equivalency in the per- 
formance. In such cases the covenant or promise on the one side to 
guarantee or insure is the full equivalent for actual performance 
on the other side. 



10. The most important distinction applicable to the general rule under 
consideration is that between a breach of an implied condition in 
limine, and a breach after a part performance of the contraet by the 
party committing the breach. In the former case the breach will be 
fatal to any action on the contract by the party committing it, with- 
out regard to its extent importance; while in the latter case nothing 
but a breach which goes to the substance, essence, or root of the 
contraet, or which defeats the main scope and object of the contract, 
will be a defense to an action on the contract by the party com- 
mitting the breach. 



11. If, after a breach of an implied condition by one party, the other 
chooses to go on with the work as if no breach had happened, he 
thereby waives the breach as a breach of condition, though he may 
still sue upon it as a breach of contract. 



12. It follows from the terms of the general rule under consideration, as 
well as from the reason on which it is founded, that it is wholh 
inapplicable to a contract which is only partly bilateral, i-. e., to a 
contract in which a part of the equivalent on one or both sides is 
given and received when the contraet is made. 



It will be observed that this is a different principle from that of part 
performance referred to in Rule 10. When the present rule is applicable, 
the covenants or promises are wholly independent, and hence the distinc- 
tion between a breach which does and which does not go to the essence is 
irrelevant It is also distinct from waiver, referred to in Rule 11. 



13. As there are no implied conditions in contracts only partly bilateral 
a fortiori there are none in contracts wholly unilateral. 



14. When a bilateral contract is in writing, and performance by A. is in 
terms made conditional upon performance by B., while B.'s promise 
is in terms absolute and unconditional, there is no room for implying 
a condition in B.'s promise, the maxim, expressum facit cessare 
taciturn, being applicable. The mutual promises, therefore, do not 
constitute mutual and concurrent conditions, according to the general 
rule; but A. 's promise is subject to an express condition precedent, 
while B.'s promise is independent. 



SECOND. 

EXPRESS CONDITIONS. 

An express condition, as its name imports, is one of which the evidence 
must be found in the language of the parties when read in the light of 
surrounding circumstances. 

As the only "foundation of express conditions is the intention of the 
parties in each case, and as the power of the parties to create them is 
practically unlimited, they are not susceptible of classification like im- 
plied conditions, nor can they be reduced to any definite rules. Still, certain 
rules may be laid down, respecting them, which will be of material service 
in dealing with them. 



1. The rules heretofore given as to implied conditions have very little, if 
any, application to express conditions, with the exception of the 11th 
rule as to -waiver, which applies to both classes of conditions equally. 



2. Unlike implied conditions, express conditions may exist equally in 
bilateral contracts and in unilateral contracts; and it is immaterial 
whether there are also implied conditions in the same contract. 



3. While the subject-matter of an implied condition is always a covenant 
or promise, the words or clause in which an express condition is found 
may or may not constitute also a covenant or promise, according to 
the intention of the parties. 



4. Whenever it is doubtful whether certain words do or do not constitute 
an express condition, it is immaterial to inquire whether they con- 
stitute a covenant or promise; for if they do not, that will be an 
argument in favor of there being a condition, it being a cardinal rule 
of interpretation to give effect in some way to all the words of a 
contract, if it be possible; and the argument becomes much stronger 
when a covenantor or promisor would otherwise have no remedy for 
the equivalent of his covenant or promise. 

At one time, indeed, the notion prevailed that words which created a 
wenant or promise could not also create an express condition; but such 
a notion as to express conditions is even more repugnant to principle 
than the analogous notion as to implied conditions. See Implied Condi- 
tions. Rule 2. 



5. When a policy of insurance against fire contains a condition requiring 
the insured to give notice or furnish proofs of his loss, such condition 
is always express; for even if the policy contained a covenant or 
promise by the insured to give such notice or furnish such proofs, 
such covenant or promise would not constitute an implied condition, 
for the reasons given in Eule 9, under Implied Conditions. 



6. Conditions in building contracts and the like, that the work shall be 
■done to the satisfaction of an architect or surveyor may, for all 
practical purposes, be regarded as express conditions; for although 
the contract may contain a covenant or promise by the builder to do 
the work, to the satisfaction of an architect, and from such covenant 
or promise a condition will be implied, yet such a condition could 
never be broken until the contract had been in part performed, and 
the breach could not, in the nature of things, go to the essence of the 
contract. Unless the condition were expressed, therefore, it would 
be of no real value. 



7. In leases and deeds of conveyances, words naturally importing an 
express condition have sometimes been disregarded by the courts, it 
being held that they were inserted as words of form, and without any 
attention of creating a condition. 



8. A covenant or promise which constitutes an implied condition may, of 
.course, be made also an express condition, if the parties so desire; 
and sometimes this happens from the relation of mutual covenants 
or promises to each other. Thus, in an agreement for the purchase 
and sale of unspecified goods, if the seller promise that the goods 
shall be of a certain quality, the buyers' promise to buy the goods 
and pay for them is in the nature of things conditional upon the goods 
being of the quality designated. For most purposes it will not be 
material to inquire whether such condition is express or implied, but 
if it ever becomes material, it seems that it is express as well as 
implied. 



9. It seems that the conditions in policies of marine insurance, commonly 
called warranties, unlike such conditions in charter-parties, are 
express conditions; and hence they must always be performed 
literally. 



Indeed, for the reason stated in Bule 9 upon Implied Conditions, it 
seems that conditions in contracts of insurance must always be express. 
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